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an appeal without prejudice is com-
mitted to the sound discretion of the 
judge, and may be granted when the in-
terests of fairness, due process, and ad-
ministrative efficiency outweigh any 
prejudice to either party. 

(c) Refiling. Except in certain 
USERRA appeals under Part 1208 in-
volving the use of military leave, a de-
cision dismissing an appeal without 
prejudice will include a date certain by 
which the appeal must be refiled. The 
judge will determine whether the ap-
peal must be refiled by the appellant or 
whether it will be automatically 
refiled by the judge as of a date cer-
tain. When a dismissal without preju-
dice is issued over the objection of the 
appellant, the appeal will be automati-
cally refiled as of a date certain. 

(d) Waiver. When a dismissed appeal 
must be refiled by the appellant, re-
quests for waiver of a late filing based 
upon good cause will be liberally con-
strued. 

[77 FR 62365, Oct. 12, 2012] 

PARTIES, REPRESENTATIVES, AND 
WITNESSES 

§ 1201.31 Representatives. 
(a) Procedure. A party to an appeal 

may be represented in any matter re-
lated to the appeal. Parties may des-
ignate a representative, revoke such a 
designation, and change such a des-
ignation in a signed submission, sub-
mitted as a pleading. 

(b) A party may choose any rep-
resentative as long as that person is 
willing and available to serve. The 
other party or parties may challenge 
the designation, however, on the 
ground that it involves a conflict of in-
terest or a conflict of position. Any 
party who challenges the designation 
must do so by filing a motion with the 
judge within 15 days after the date of 
service of the notice of designation or 
15 days after a party becomes aware of 
the conflict. The judge will rule on the 
motion before considering the merits 
of the appeal. These procedures apply 
equally to each designation of rep-
resentative, regardless of whether the 
representative was the first one des-
ignated by a party or a subsequently 
designated representative. If a rep-
resentative is disqualified, the judge 

will give the party whose representa-
tive was disqualified a reasonable time 
to obtain another one. 

(c) The judge, on his or her own mo-
tion, may disqualify a party’s rep-
resentative on the grounds described in 
paragraph (b) of this section. 

(d) As set forth in paragraphs (d) and 
(e) of § 1201.43 of this part, a judge may 
exclude a representative from all or 
any portion of the proceeding before 
him or her for contumacious conduct 
or conduct prejudicial to the adminis-
tration of justice. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 62689, Nov. 25, 1997; 62 FR 66815, Dec. 22, 
1997; 63 FR 35500, June 30, 1998; 65 FR 5409, 
Feb. 4, 2000; 68 FR 59862, Oct. 20, 2003; 69 FR 
57630, Sept. 27, 2004; 77 FR 62365, Oct. 12, 2012] 

§ 1201.32 Witnesses; right to represen-
tation. 

Witnesses have the right to be rep-
resented when testifying. The rep-
resentative of a nonparty witness has 
no right to examine the witness at the 
hearing or otherwise participate in the 
development of testimony. 

§ 1201.33 Federal witnesses. 
(a) Every Federal agency or corpora-

tion, including nonparties, must make 
its employees or personnel available to 
furnish sworn statements or to appear 
at a deposition or hearing when or-
dered by the judge to do so. When pro-
viding those statements or appearing 
at a deposition or at the hearing, Fed-
eral employee witnesses will be in offi-
cial duty status (i.e., entitled to pay 
and benefits including travel and per 
diem, where appropriate). When a de-
sired witness is employed by an agency 
who is not a party to the Board pro-
ceeding, the requesting party may 
avail itself of the provisions of sections 
1201.81 to 1201.85 of this part regarding 
subpoenas to ensure the attendance of 
the witness. In addition, the Board and 
the parties will implement this provi-
sion, to the maximum extent possible, 
to avoid conflict with other regulations 
governing the production of Federal 
employees in matters in litigation. 

(b) A Federal employee who is denied 
the official time required by paragraph 
(a) of this section may file a written re-
quest that the judge order the employ-
ing agency to provide such official 
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